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STATE OF W SCONSI N : | N SUPREME COURT
John W MDonough, D.O., FILED
Plaintiff-Appellant-Petitioner, JUN 30, 1999
V. Marilyn L. Graves
Clerk of St_Jpreme Court
State of Wsconsin Departnent of Madison, W1

Wor kf or ce Devel opnent, Labor & Industry
Revi ew Conm ssi on, WAusau Busi ness
| nsurance, and City of Wsconsin Rapids,

Def endant s- Respondent s.

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 WLLIAM A BABLITCH, J. John W MDonough, D.O
(McDonough) requests review of a court of appeals’ decision which
held that an appeal of a necessity of treatnent order nust be
served on the Departnent of Wrkforce Devel opnent (Departnent)
and that service on the Labor and Industry Review Conm ssion
(Commi ssion) was insufficient. The issue presented is whether
McDonough, appealing a necessity of treatnent order of the
Departnent, can achieve service by serving the Conmm ssion rather
than the Departnent wth enough copies of the sunmmons and
conplaint as there are defendants. W hold that, given the
anbiguity presented by the interaction between the two statutes
at issue, service for appeals from Departnent necessity of

treatnent orders can be achieved by tinely serving either the
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Department or the Comm ssion wth enough copies of the summons
and conplaint as there are defendants. Because MDonough served
enough copies of the sumons and conplaint with the Conmm ssion as
there are defendants, we conclude that he achieved service.
Accordingly, we reverse the decision of the court of appeals and
remand the cause to the circuit court for proceedings on the
merits.

12 McDonough provided nedical services for a City of
W sconsin Rapids’ (Wsconsin Rapids) enployee who injured his
shoul der while at work on Novenber 17, 1995. Because the
enpl oyee was injured while at work, his injuries were conpensabl e
under workers conpensation, Ws. Stat. ch. 102. From January 3,
1996 through June 21, 1996, MDonough provi ded nedical treatnment
to the Wsconsin Rapids enpl oyee. MDonough submtted a claimto
W sconsin Rapids’ workers conpensation insurance carrier, \Wausau
Busi ness I nsurance Conpany (WAusau |nsurance). \Wausau | nsurance
refused to pay a portion of the claim asserting that the
treatment provided by MDonough after February 28, 1996, was not
medi cal | y necessary.

13 In Septenber 1996, MDonough filed a necessity of
treatment dispute request with the Departnment®' pursuant to Ws.

Stat. § 102.16(2m (1993-94).2 On March 31, 1997, the Depart nent

! The Departnment of Wrkforce Devel opnment was previously
known as the Departnent of Industry, Labor and Human Rel ati ons.
1995 Ws. Act 289, 8§ 275; 1997 Ws. Act 3, 88 151, 230.

2 Al references to the Wsconsin Statutes are to the 1993-
94 version unl ess otherw se not ed.
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determned that the services provided by MDonough were not
medi cal |y necessary. The order stated that it would becone final
within 30 days unless appealed to the circuit court pursuant to
Ws. Stat. § 102.23(1)(a).

14 McDonough filed a summons and conplaint with the Wod
County GCircuit Court on April 28, 1997, wthin the 30 days
allowed to seek judicial review One copy of the authenticated
sutmmons  and  conplaint was personally served on a Program
Assistant in the Ofice of the Secretary of the Departnent on
April 29, 1997; four copies were personally served on the
Chai rperson of the Commi ssion on April 29, 1997, one copy was
served by sheriff’'s service on the Gty Cerk of Wsconsin Rapids
on April 30, 1997; and one copy was served by sheriff’s service
on a enployee of the Legal Support Ofice at Wausau | nsurance on
May 5, 1997

15 The Departnent, Wsconsin Rapids, and WAausau | nsurance
nmoved to dismss MDonough’s claim for l|lack of subject matter
jurisdiction, or conpetency to proceed, arguing that Wausau
| nsurance was not served with an authenticated summons and
conplaint within 30 days from the issuance of the Departnent’s
decision and order dated March 31, 1997, as required by Ws.
Stat. 8§ 102.23(1)(a). They argued that WAausau | nsurance was a
necessary and adverse party, and therefore, because MDonough
failed to serve Wusau Insurance within 30 days after the
Department’ s decision and order, the court had no subject matter
jurisdiction to proceed. MDonough argued that service had been

achieved on MWausau Insurance through tinely service on the
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Comm ssion, as required by the plain | anguage of § 102.23(1)(b).

16 The Wod County Circuit Court, the Honorable Dennis D.
Conway presiding, granted the defendants’ notions and dism ssed
the case with prejudice. The circuit court determned that a
necessary and adverse party, Wausau Insurance, had not been
served within 30 days of the Departnent’s order as required by
Ws. Stat. § 102.23. Therefore, the circuit court determ ned
that it did not have subject matter jurisdiction or conpetency to
pr oceed.

17 McDonough appealed the «circuit court’s judgnent
pursuant to Ws. Stat. § 102.25. In an unpublished per curiam
opinion, the court of appeals affirmed the circuit court’s
di sm ssal of MDonough’s case.® The court of appeals determn ned
that “departnment” should be read in place of “conm ssion”
t hroughout Ws. Stat. § 102.23 when a party is appealing a
Depart ment deci sion and order under Ws. Stat. § 102.16(2n)(e).

18 McDonough petitioned this court for review pursuant to
Ws. Stat. 8 808.10 and 8 (Rule) 809.62, which we granted.

19 The issue presented is whether a party appealing a
necessity of treatnent order of the Departnent pursuant to Ws.
Stat. 8§ 102.16(2m(e) can achieve service by serving the
Comm ssion rather than the Departnent with enough copies of the

summons and conplaint as there are defendants. Section

® McDonough v. Departnent of Workforce Devel opnent, No. 97-
3711- FT, unpublished slip op. at 4 (Ws. C. App. Aug. 20, 1998).
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102. 16(2m (e) states that judicial review of Departnent orders
must be done in the sanme manner that conpensation clains are
reviewed under Ws. Stat. 8 102.23. This issue requires that we
interpret 88 102.16(2m (e) and 102.23(1)(b) and the interaction
of these two statutes.

10 Statutory interpretation is a question of law that this

court reviews de novo. Jungbluth v. Honetown, Inc., 201 Ws. 2d

320, 327, 548 N W2d 519 (1996). The goal of statutory
interpretation is to discern the intent of the legislature. |I|d.

We turn first to the plain |anguage of the statute. Henber ger
v. Bitzer, 216 Ws. 2d 509, 517, 574 N.W2d 656 (1998). If the
pl ain | anguage is anbiguous, we rely on extrinsic aids such as
| egislative history, scope, purpose, subject matter and context
to determne the legislature’s intent. 1d.

11 Wsconsin Stat. §8 102.16(2m)(e) provides: “A health
service provider, insurer or self-insured enployer that is
aggrieved by a determnation of the departnment wunder this
subsection [regarding challenging a necessity of treatnent
di spute order] nmay seek judicial review of that determnation in
the sanme manner that conpensation clains are reviewed under s.
102. 23.” At the direction of § 102.16(2m(e), we turn to Ws.
Stat. 8 102.23 which provides for judicial review The section

pertinent to the issue in this case is § 102.23(1)(b):

(b) I'n such an action a conplaint shall be served
with an authenticated copy of the sumons. The
conplaint need not be verified, but shall state the
grounds upon which a review is sought. Service upon a
conmi ssioner or agent authorized by the commission to
accept service constitutes conplete service on al
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parties, but there shall be left with the person so
served as nmany copies of the summons and conplaint as
there are defendants, and the conm ssion shall nail one
copy to each other defendant.

12 The plain |anguage of Ws. Stat. § 102.16(2n)(e)
directs parties to rely on Ws. Stat. § 102.23 to appeal a
Departnent necessity of treatnent order to the circuit court.
The plain | anguage of 8§ 102.23 requires that service be achieved
by serving a “conm ssioner” with enough copies of the sumobns and
conplaint as there are defendants.

13 Al though the statutes are plain on their face, statutes
may be rendered anbiguous by their interaction wth other

st at ut es. State v. White, 97 Ws. 2d 193, 198, 295 N W2d 346

(1980). In this case, anbiguity is created by the interaction
between Ws. Stat. 88 102.16(2m(e) and 102.23(1)(b). Section

102. 16(2m (e) provides for judicial review of a Departnent order

regarding a necessity of treatnent dispute. However, such
judicial review nust be achieved “in the sane nanner that
conpensation clains are reviewed under s. 102.23.” Section

102. 23 provides for judicial review of Conm ssion orders, not
Depart ment orders. To resolve the anbiguity created by the
interaction between 88 102. 16(2nm) (e) and 102.23(1)(b), we rely on
extrinsic aids.
14 ©MDonough relies on the plain |anguage of Ws. Stat

8§ 102.23 to argue the statute allows that service in an appeal of
a Departnent order can be achieved by serving the Comm ssion with
enough copies of the sumobns and conplaint as there are

def endant s. The Depar t ment ar gues t hat Ws. St at.
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88 102.16(2m (e) and 102.23(1)(b) nust be read in pari nmateria.

That is, because the statutes relate to the sane subject matter,
t hey shoul d be read together. Wen read together, the Departnent
asserts, the word “departnent” should be read into 8§ 102. 23 where
“comm ssion” is used.

115 We agree, to sonme extent, with both parties. W hold
that, given the anbiguity presented by the interaction of Ws.
Stat. 88 102.16(2m(e) and 102.23(1)(b), service for appeals
under 8§ 102.16(2m (e) can be achieved by tinely serving either
the Departnent or the Comm ssion with enough copies of the

summons and conplaint as there are defendants. See W sconsin

Finance v. @Grlock, 140 Ws. 2d 506, 518, 410 N.W2d 649 (C

App. 1987) (construing Ws. Stat. 88 180.11(2) and 801.11(5)(b)
(1982) as providing “alternative options for a party seeking
substitute service on a corporation if personal service is
unavai |l abl e under sec. 801.11(5)(a).”).

116 We agree with the Departnent that when two statutes

deal with the sane subject matter, we read themin pari materi a.

Gottfried, Inc. v. Dept. of Revenue, 145 Ws. 2d 715, 720, 429

N.W2d 508 (Ct. App. 1988) (citing State v. Causen, 105 Ws. 2d

231, 244, 313 N. W 2d 819 (1982)). W sconsin St at .
88 102.16(2m(e) and 102.23 both deal wth appealing agency
deci sions under the Wrkers Conpensation Act. “It is our duty to
construe statutes on the sanme subject matter in a manner that
har noni zes them in order to give each full force and effect.”

State v. Aaron D., 214 Ws. 2d 56, 66, 571 N.wW2d 399 (C. App

1997) (citation omtted). When the |anguage of a statute and the
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| egi slative history are silent about the relationship between two
statutes, we l|look to the purposes of the statutes to resolve

gquesti ons. Byers v. LIRC, 208 Ws. 2d 388, 395, 561 N.W2d 678

(1997).
117 The purpose of the Wirkers Conpensation Act, enacted as
Ws. Stat. ch. 102, “is to give pronpt relief to injured

enpl oyees who are entitled to conpensation.” Cruz v. ILHR

Department, 81 Ws. 2d 442, 449-50, 260 N.W2d 692 (1978) (citing
Schnei der Fuel & Supply Co. v. Industrial Comm, 224 Ws. 298,

272 NW 25 (1937)). Provisions for service, first enacted in
1929, § 3, ch. 453, Laws of 1929, are part of the schenme to
provide an injured enployee pronpt relief. In 1991, the
| egi sl ature enacted Ws. Stat. § 102.16(2m to clarify the
process by which the Departnent resolves a dispute regarding the
necessity of treatment provided to an enpl oyee claimng workers

conpensation benefits. See 1991 Ws. Act 285, Analysis by the

Legi sl ati ve Reference Bureau. Although not explicit, the purpose

of § 102.16(2m (e) also seens to be part of the schene to provide
pronpt relief to health service providers who provide services to
i njured enpl oyees entitled to workers conpensati on.

18 The purposes of both Ws. Stat. 88 102.16(2m(e) and

102. 23 can be achieved if they are read in pari materia. Reading

“departnent” in place of “comm ssion” throughout 8§ 102.23 when a
party is appealing a Departnent order under 8§ 102.16(2m(e)
allows parties to pronptly achieve judicial review and gives both

statutes their full force and effect. See Kaiser v. City of

Mauston, 99 Ws. 2d 345, 362-63, 299 N.W2d 259 (Ct. App. 1980).
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Achi eving service by serving the Departnment w th enough copies
of the summons and conplaint as there are defendants allows the
Departnent to pronptly forward the copies to the other defendants
in the case.

19 Qur reading of the statutes in this way is also

supported by commobn sense. See State v. Causen, 105 Ws. 2d

231, 246, 313 N W2d 819 (1982) (a statute should not be
construed in derogation of common sense). As the Departnent
poi nted out, the Commission is never involved in a necessity of
treatnment dispute. These cases are handl ed by the Departnent and
appealed directly to the circuit court. The Comm ssion has no
file on necessity of treatnent cases. Gven this situation, it
conforms with comon sense to achieve service by serving the
Depart nent. The Departnment has handled the case and holds the
relevant file and record information.

120 Reading Ws. Stat. 88 102.16(2m)(e) and 102.23 in pari
materia and relying on comon sense, we conclude that a
reasonable interpretation of the statutes is that reading
“department” where 8§ 102.23 says “conm ssion” is appropriate for
appeal s from Departnent orders under § 102.16(2m). Accordingly,
we hold that, given the anbiguity presented by the interaction of
88 102.16(2m(e) and 102.23(1)(b), service for appeals under
8§ 102.16(2m (e) can be achieved by tinely serving the Departnent
wi th enough copies of the sumons and conplaint as there are
def endant s.

121 Another equally reasonable interpretation of the two

statutes as they interact is found by relying on the | anguage of
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the statutes. In the present case, Ws. Stat. § 102.23
specifically requires the plaintiff to achieve service by serving
a “comm ssioner” wth enough copies of the summons and conpl ai nt
as there are defendants. 8§ 102.23(1)(b). There is nothing
conplex or confusing about 8§ 102.23%the statute “plainly

requires service on the commssion.” Gnez v. LIRC, 153 Ws. 2d

686, 690, 451 N.W2d 475 (C. App. 1989). However, as discussed
above, the direction of 8§ 102.23(1)(b) is rendered anbi guous by
its interaction with Ws. Stat. 8§ 102.16(2m (e).

22 When an anbiguity exists regarding the specific party
to be served, procedural statutes nust be construed liberally to
achieve determnation of the nerits of the controversy, if such

construction is possible. Dept. of Transportation v. Peterson

No. 97-2718, op. at 6 (S. C. June 8, 1999). \Were a procedural
statute is anbiguous, whether that anbiguity is created by a
statute itself or the interaction of two or nore statutes, “the
anbiguity is to be resolved in favor of the person appealing the
[agency’s] award of damages.” |d. at 7. Were the petitioner
has conplied with the |anguage of § 102.23(1)(b) regarding the
procedure for service, it would be extraordinarily harsh to cut
off petitioners’ right to a review of the Departnment’s order.

See id. (citing Trojan v. Board of Regents, 104 Ws. 2d 277, 284,

311 N.W2d 586 (1981)).

123 As directed by t he | anguage of W s. St at .
88 102.16(2m(e) and 102.23, and the Departnent’s order,
McDonough conplied with § 102.23 to appeal the Departnent’s order
under 8 102.16(2m. Wthin 30 days after the Departnent issued

10
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its order, MDonough served four copies of a summobns and
conplaint, one for each defendant, upon a comm ssioner. Faced
with the anbiguity created by the interaction of the two
statutes, but in accord wth the | anguage of the statutes, it was
reasonable and |l|ogical for MDonough to achieve service by
serving a conm ssioner with enough copies of the sumobns and
conplaint as there are defendants.

24 Relying on the |language of Ws. Stat. 88 102.16(2n) (e)
and 102.23(1)(b), we hold that, given the anbiguity presented by
the interaction of the statutes, service for appeals under
8§ 102.16(2m (e) can be achieved by tinely serving the Conm ssion
wi th enough copies of the sumons and conplaint as there are
def endant s. Accordi ngly, MDonough achieved service by tinely
serving a conm ssioner with enough copies of the sumobns and
conplaint as there are defendants.

125 If the legislature or Departnent disagree with our
interpretation of t he i nteraction bet ween W s. St at .
88 102.16(2m (e) and 102.23(1)(b), both are free to clarify the
procedures an aggrieved party nust follow to appeal a necessity

of treatnent order nade by the Departnent. See Peterson, slip

op. at 7. The legislature, of course, is free to anend either or
both statutes. The Departnent also can take steps to elimnate
confusion. See id. Litigants should not be kept guessing as to
whi ch governnental entity to name and serve in proceedings for

judicial review. Sunnyview Village v. Admnistration Dept., 104

Ws. 2d 396, 412, 311 N W2d 632 (1981). As in Sunnyview

Village, “[w e recommend that [the Departnent] adopt the practice

11
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of providing with their adm nistrative decisions infornmation on
how to process proceedings for review, i ncluding which
governnental entity is to be naned and served as respondent.”
Id. In this case, the Departnent’s order sinply referred
McDonough to 8§ 102.23. Were the Departnment’s order refers the
party to a statute and that statute permts the party to achieve
service by serving the Comm ssion, the party cannot be faulted
for doing exactly as instructed and as the statute directs.

26 In sum we hold that, given the anbiguity presented by
the interaction between the two statutes at issue, service for
appeal s from Departnent orders under Ws. Stat. 8§ 102.16(2m(e)
can be achieved by tinely serving either the Departnent or the
Comm ssion with enough copies of the summobns and conplaint as
there are defendants. Because MDonough served enough copies of
the summons and conplaint with a conmssioner as there are
def endants, we conclude that he achieved service. Accordi ngly,
we reverse the decision of the court of appeals and remand the

cause to the circuit court for proceedings on the nerits.*

* Because we have determined that service for appeals from
Department orders under Ws. Stat. § 102.16(2m(e) can be
achieved by tinely serving either the Departnment or Conm ssion
with enough copies of the sumobns and conplaint as there are
def endant s, and t heref ore, are remandi ng for j udi ci al
determnation on the nerits, we do not address other issues
rai sed by the parties.

12



No. 97-3711-FT

By the Court.—JFhe decision of the court of appeals is

reversed and the cause is remanded to the circuit court for

proceedi ngs on the nerits.

13






